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The Regional Immigration Assistance Center provides legal support for attorneys who
represent indigent noncitizen clients in criminal and family court. Founded in the
wake of Padilla v. Kentucky, there are six centers located in New York State. Region
2 covers sixteen counties in the central part of the state.

*RIAC2 is administered by the Criminal Division of the Oneida County Public
Defender.
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It is sometimes impossible to protect your noncitizen client from being
placed in removal proceedings, such as when, regardless of the fantastic
disposition you obtained in your criminal case, the client has, for example,
previously been convicted of a deportable offense. This newsletter will
provide a very brief overview of the nature of a removal proceeding so
that if you are contacted by an immigration attorney, who is representing
your client in Immigration Court, you will have a better idea of what that
immigration defense counsel is seeking and the context in which the
request is made.
A removal proceeding is the formal process whereby the U.S. government
seeks to “remove” your client (i.e. deport) from the United States. A
removal proceeding is commenced by service of a Notice to Appear
(NTA) upon your client (the Respondent) AND by the filing of the NTA
by ICE Office of the Chief Counsel with the clerk of the immigration
court. Your client is not officially in proceedings until both have
occurred. (This is important but space does not allow for more
explanation as to the reasons why.)
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Once your client is in removal proceedings, he or she will be scheduled to
appear at a Master Calendar Hearing. This is similar to an arraignment,
where a pleading is taken (admission/denial) and the case is continued for
further action. Any appearance in Immigration Court for any reason,
other than a hearing on the merits of the NTA, is called a Master Calendar
Hearing. The “trial” is where ICE Chief Counsel must proceed on the
merits or where your client presents any applications for relief; this “trial”
is called the Individual Hearing.
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If your client is not detained, he or she must appear at every scheduled
appearance unless a motion for a continuance has been granted. IF
YOUR CLIENT FAILS TO APPEAR FOR A SCHEDULED HEARING
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IN IMMIGRATION COURT, HE OR SHE WILL BE ORDERED
REMOVED IN ABSENTIA FROM THE UNITED STATES, so your
client must be advised that he/she has to appear in person in court at the
time and place stated on any NTA or subsequent hearing notice issued by
the court.
If your client is detained, he or she may have the right to a bond that is set
by the Immigration Judge (IJ). Bonds tend to be very high in immigration
court. Release on one’s own recognizance is rare and, recently, bonds of
$15,000 or more are not uncommon. Most respondents with criminal
convictions are subject to mandatory detention and are ineligible for a
bond.
Cases proceed relatively rapidly for detained respondents compared to
non-detained cases. With the exception of the filing of a notice of appeal
for your client’s direct criminal appeal, any state court proceedings are
collateral and, therefore, irrelevant to the removal proceeding. It will be
difficult, if not impossible, to get your client returned to state court once
he or she is in ICE custody. ICE will not transport a detainee to state
court, and will only honor judicial orders to produce in conjunction with
state or local law enforcement transport.
There is no right to assigned counsel in immigration court. The vast
majority of clients in removal proceedings are unrepresented by counsel.
This means that respondents whose cases present valid triable issues, such
as whether a particular offense constitutes a CIMT, can be ordered
removed from the U.S. unless they can afford to hire counsel to challenge
the allegations contained in the NTA. For this reason, if there is no
precedent regarding a particular offense, we advise against a plea to that
charge, regardless of legal arguments that it is not a deportable offense.
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Here are the best practices for criminal defense counsel to work with
immigration defense counsel on behalf of the client:
1. Contact the RIAC office!
2. Advise your client to hire an immigration attorney as soon as it
appears that your client is otherwise removable and may be placed in
proceedings.
3. If your client has an immigration attorney, contact that attorney as
soon as possible.
4. Get documents from your client, your client’s family members
and anyone else necessary to provide to immigration counsel for any
applications to be filed in immigration court (birth certificates, marriage
certificates, school records, employment records, tax returns, etc.).
5. Get documents from courts and other agencies that are favorable
to your client (certified dispositions showing favorable outcomes
necessary to establish eligibility for an immigration benefit, evaluations
by substance abuse counselors, reports by mitigation experts, favorable
presentence reports, etc.).
6. Give immigration counsel a copy of the RIAC advisal and/or give
immigration counsel the RIAC contact information.

As always, contact the RIAC at the earliest possible
moment in the case. Time is of the essence if the client is
in removal proceedings!

