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Frank J. Nebush, Jr., Esq. 
Oneida County Public Defender, Criminal Division 
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PERSUASION, THEORY AND SELF
AS THE ULTIMATE TOOLS OF 

EFFECTIVE SUMMATION

As an estimable trial lawyer once stated,
"I am never at ease when handling a case until

I have bounded it north, bounded it south,
bounded it east and bounded it west."

Abraham Lincoln, 1858
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1. PRELIMINARY THOUGHTS REGARDING PERSUASION AND SUMMATION:

A. Persuasion during summation is the final element in the trial long
endeavor of educating the jury to think along your lines (i.e., your
theory of the case and its accompanying logical and emotional
themes).  

B. A persuasive summation grounded in passion and common sense
logic gives the jury the reasons to acquit, makes the jury comfortable
in acquitting and explains how, in fulfillment of your opening
statement, the case has already been won.

C. No better place to begin your summation then where you want the
jury to end.  

D. Summation complements prior efforts during voir dire, opening
statement, cross-examination and the defense case-in-chief in tying
together the ultimate purpose of trial, i.e., the continual struggle to
expose and corroborate at every opportunity your theory of defense
and its accompanying logical and emotional themes.

II. PERSUASIVE SUMMATION AND THE ART OF STORYTELLING:

A. WHAT IS A STORY?  
1.  Simply, a story is a rendition of a sequence of events.
2.  A good story evokes feeling, emotion and empathetic

reaction in the listener-juror.
3.  A persuasive story has impact with its audience

because of the feelings it evokes rather than because
of the cold reasoning or logic it demonstrates.

4.  The persuasive story creates a memory in vivid and
permanent images through the use of language which
paints word pictures.

B. THE IMPENETRABLE BOND:
1.  Emotion - as king.
2.  Passion - as queen.
3.  Identification in the listener-juror established through

emotion and passion.
4.  Emotion/Passion as superior to reason/logic.
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C. FEAR:
1.  A most powerful emotion.
2.  Jurors’ universal fear - conviction of an innocent

person.

D. GREAT STORYTELLERS ...
1.  Know their audience.
2.  State their messages clearly.
3.  Touch their audience’s emotion and passion.
4.  Show their audience the appropriate course of action.
5.  Recognize conflict and crisis.
6.  Recognize preconceived notions/scripts in their

audience.
7.  Overcome/neutralize the preconceptions of the

audience.

III. CONTINUAL PREPARATION AS THE ULTIMATE PREREQUISITE:

A. Test of a vocation is the love of the drudgery involved (Dostoevski’s
"Before I was a Genius, I was a Drudge").

B. Fear as the ultimate ally - preparation tames the demon (i.e., tension)
and is the key to getting the butterflies to fly in formation.

C. Shun idleness - it’s a rust that attaches to the most brilliant of metals.

D. We live in deeds, not years.  Every summation is a unique deed
carefully crafted by the persuasive advocate as the culmination of the
trial’s campaign of communication.  

IV. PREPARATION - THE VIRTUE IS IN THE STRUGGLE:

A. Brainstorming.

B. Thought Book.

C. Trial Notebook.

D. Pretrial development of a summation story-line (theory) which guides
voir dire, opening statement, direct-examination, cross-examination
and summation.
1.  Knowledge of your case includes:
     a.  Time line.
     b.  Witnesses.
     c.  Facts.
     d.  Emotions/Passion.
     e.  Elements of each crime charged.
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     f.  Applicable law.
     g.  Evidentiary issues.

2.  The human factor element involving every participant in the trial including:
     a.  Fact witnesses.
     b.  Cops.
     c.  Prosecutor.
     d.  Judge.
     e.  Jurors - have the analogies you use in summation

match the character/ background of your jurors
especially your target jurors.

     
V. PREPARATION - REVISITING BRAINSTORMING AND THE NECESSITY

FOR PINPOINTING THE DEFENSE THEORY AND ITS RELATED
LOGICAL AND EMOTIONAL THEMES.

A. IDENTIFY PROBABLE PROSECUTION AND POTENTIAL
DEFENSE THEORIES:  

1. The theory of the case is the underlying theme to be
presented to the jury reduced to a single word or
extremely short sentence.
a.  Sample prosecution theories:
      i.  Accused murdered victim to protect

drug empire.
     ii.  Accused assaulted victim due to

jealousy.
    iii.  Accused stole to support drug habit.

2. Defense theory: Query: Why should jury acquit?

Caveat: Ascertain whether your goal is total
    acquittal vis-a-vis lesser includeds.

B.  TRIAL = A STRUGGLE TO EXPOSE AND CORROBORATE
AT EVERY OPPORTUNITY THE "THEORY OF DEFENSE". 
THE THEORY IS:

1.  COHESIVE - no shotgun approach (i.e., my client
wasn’t there but if he/she was there he/she was merely
present but if he/she wasn’t merely present he/she
didn’t do it and if he/she did do it he/she wasn’t in
his/her right mind and if he/she was in his/her right
mind then he/she was acting under duress)
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2. CONCISE - KISS principle

3. CONGRUENT - factually and emotionally - you
must be able to deliver to the jurors, a mirror or fellow
defense lawyers without laughing.  If you can’t, the
trial will be an agonizingly extended guilty plea.

C. DEFENSE THEORIES BREAK DOWN GENERALLY INTO
TWO (2) GENERAL HEADINGS, I.E., "CLIENT DID NOT DO
IT" OR CLIENT DID IT BECAUSE..."

1. Client did not do it:
a.  Mistaken I.D.
b.  My twin brother/sister did it
c.  Mere presence doctrine
d.  Alibi - a.k.a., the "Timber Defense"
e.  SODDI - Some other defendant done

it
2.  Client did it because:

a.  Insanity
b.  Duress
c.  Entrapment
d.  Self-defense
e.  Post-Traumatic Stress Disorder
f.  Battered woman/child
g.  Child’s no sense of death
h.  Jury nullification

D. CEREBRATION REGARDING POTENTIAL THEORIES IN
THE CASE:

1. Honest assessment regarding theories:
a.  Identify the terrible fact(s) which

won’t go away.  You can’t run from it. 
You must explain or minimize it  or
you will lose.

b.  Identify the terrible fact(s) which
won’t go away for your adversary. 
S/he can’t run from it and must
explain, neutralize or minimize
otherwise your theory wins.

c.  Identify the most damaging witness
who will point the finger of accusation
in court.
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d.  Query: What does the jury have to
believe in order to convict?

e.  Query: What does the jury have to
believe in order to acquit?

2.  Why such cerebration?
a.  Your theory must be feasible and

neither offend common sense nor
controvert facts beyond change.

b.   S t reamlines your invest igat ion
especially if limited resources, i.e.,
time and money.

c.  Helps butterflies fly in formation as
you prepare for trial.

3.  Why early development of the theory is the blue-print
for success?
a.  Maximizes you strengths and

minimizes weaknesses.
b.  M a x i m i z e s  yo u r  a d v e r s a r y ’ s

weaknesses and minimizes your
adversary’s strengths.

c.  Forces recognition and adaption in the
most favorable light of facts beyond
change.

d.  Forces development of your legal
theory (i.e., accident) supported by an
emotional theory (i.e., "a tragedy" or
"two victims").

e.  Transforms neutrals into rose-tinted
positives.

f.  Gives direction to your continuing
campaign of communication and
persuasion.

V. SUMMATION AND SELF:

1. Dare to be great - unlock the internal prisoner preventing you from
persuasive advocacy.
a.  Go out on a limb.
b.  You are on your own.
c.  I can’t be you and you can’t be me.
d.  Trust yourself and your abilities - you are extremely

capable.
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2. The persuasive mindset - give yourself permission to argue freely
and passionately even though argument has been the forbidden fruit
of your childhood.  We must argue to live.

3. As is our confidence, so is our capacity.  

CAVEAT: If you think you can’t, you never will.  Give yourself the chance
                  to discover the Clarence Darrow within you.  Dare to be great.

4. Overcoming the perfection trap:  
a.  Only the mediocre are always at their best.
b.  It’s okay to make mistakes.
c.  The enemy to conquer is not our adversary’s argument

- it’s the mythical, unattainable vision of perfection
within ourselves.

d.  Vast distinction between LOOKING GOOD vis-a-
vis BEING GOOD - must overcome our society
which rewards not who we are but how we appear. 
Is it really more important to look good than to be
good?  Does the truly effective advocate give a damn
what anyone else thinks?

5. When some "bad" verdicts are returned remember:
a.  Defeat has a richness all its own.
b.  Out of every crisis comes the opportunity to be

reborn.
c.  Failure isn’t falling down - it’s remaining there once

you have fallen.
d.  There can be no real freedom without the freedom to

fail.

VI. FEELING/PASSION:

1. To feel we must take risks of pain - our pain.
a.  The risk of criticism.
b.  The risk of rejection.

2. Why?  The reward is to be alive, vibrant, communicative and
persuasive.

3. Embrace the soul - argue from the heart.  
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4. No persuasive summation has ever been delivered by the dead or
those who imitate the dead.

VII. NO MIMICKING MEDIOCRITY:

1. Break free from the cocoons of convention (i.e., law school and those
of similar ilk).  

2. Arguments which appeal to judges and lawyers never appeal to jurors. 
Present your arguments in a bar to normal, non-legal potential jurors
and get their reactions. 

3. No extemporaneous summations - recall the words of Sir Winston
Churchill when asked by a young cub reporter named Edward R.
Morrow, "What is this room in the House of Commons to which only
you have the key?" to which Sir Winston replied, "That is the place
where I rehearse all of my extemporaneous remarks".

4. Don’t be blinded by your own brilliance!  Your perception of you
may very well contradict the jurors perception of you.  Be a juror, not
a lawyer.

5. Examples of mediocrity:
a.  "What I say is not evidence" vis-a-vis you are

speaking ex cathedra.
b.  Rehashing witness by witness.
c.  Thinking assault is persuasion.
d.  Shouting.
e.  Non-purposeful motion.
f.  Reading from a yellow pad.
g.  Smashing the podium.
h.  Incessant jingling of change in your pocket.
i.  Pointing your finger or pen at the jury.
j.  Incessant pacing.
k.  Non-purposeful lounging on the podium.
l.  Shuffling papers.
m.  Monotone language.
n.  Beating the same point to death in the same language.
o.  Filler language, e.g., "and so forth", "etc.", "in this

case".
p.  Wandering aimlessly at the end.
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6. Other language pitfalls:
a.  Qualifiers such as "I will attempt to show", "I think",

"Perhaps", "I believe" or the worst "hopefully".
b.  Pronouns are not communication.
c.  Pronouns are not persuasion.
d.  Pronouns should be removed from your trial

vocabulary.

VIII. NON-VERBAL COMMUNICATION:

1. Congruence of self with message:
a.  Awareness of jurors and their reaction to your theory.
b.  Awareness of one’s own body language and what it

says to the jurors.

2. Trustworthiness of message and messenger.

3. Dynamics of message and messenger.

4. Blending of competence, art, science, persuasion and communication.

5. The need to believe yourself and your message.

6. Feeling the cause.

7. Passion for the cause.

8. Communicating this feeling and passion for the cause.

9. Intensity/Energy/Dynamism

10. The dynamic self as the true believer of innocence.

IX. DELIVERY:

1. Paint vivid word pictures.

2. Use persuasive speech techniques.

3. Have intensity.

4. Silence can be deafening.
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5. Voice inflection.

6. Purposeful motion.

X. A CHECKLIST WHICH SERVES THE PURPOSE:

1. Notes on yellow legal pads break lines of communication with the
jurors.  

2. We need notes - but what type of checklist will aid our campaign of
communication and not impede lines of communication?

3. Block summation technique - separate page for each block of
summation.

4. Transfer of each block to one page which assists in the smooth
transition from one block of summation to the next.

5. The need to appear "to be in the moment".

6. An effective one page summation checklist provides a non-intrusive
means of beginning your summation, ease of facilitation from one
block of summation to the next and provides a basis for ending your
summation.  Accordingly, the following summation checklist is
suggested as one method of delivering a comprehensive and
uninterrupted persuasive summation keyed to your theory of defense
and its related emotional and logical themes. 

7. The symbols and their meanings:

8 =
1.  What’s the first thing I want to say about our theory of the case?
2.  How am I going to get on my feet?
3.  How am I going to get on stage?

- = Rhetorical theme question related to your theory providing smooth transition
from opening gambit to first block of summation.

            = First block of summation and each succeeding block of summation.
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- = Repeated rhetorical theme question providing transition from first block
of summation to next block of summation.

9 =

1.  Challenge to the prosecution to answer your theory as argued in             
    summation.
2.  Basic jury fear - the thought of convicting an innocent person.
3.  What’s the last thing I want to say regarding our theory?
4.  How am I going to get off my feet?
5.  How am I going to get off stage?

XI. A FINAL THOUGHT ON SUMMATION AND SELF

A. As criminal defense lawyers, we recognize more than most that
injustice anywhere is a threat to justice everywhere.  We have come
to realize that where all think alike, no one thinks - the ultimate
danger to democracy.  Few of us will have the greatness (and the
luck) to bend history itself in the likes of Clarence Darrow but each
of us, with each summation, can work to change a small portion of
events and, in the total of all these summations, will be written the
history of the trial lawyers of this generation.  Each of us must
endeavor to continue our sworn constitutional duty to police the
police, audit the prosecution and government and ensure that no
citizen accused ever stands alone.  Each of us is singularly unique.  It
is the duty of each of us to discover our uniqueness and share it
uncompromisingly with every jury in summation.  

THANKS FOR INVITING ME TO SHARE SOME THOUGHTS! 

Ray Kelly
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ONE PAGE SUMMATION CHECKLIST
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LESSONS FROM A
LIFETIME DEFENDING

FELLOW HUMAN BEINGS

"I have lived my life, and I have fought my battles, not against the weak and the poor -
anybody can do that - but against power, against injustice, against oppression, and I

have asked no odds from them, and I never shall."   Clarence Darrow
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NEVER LOSE SIGHT OF OUR THRESHOLD QUESTIONS:

Where do I need to go? Will this witness,
this question or this objection help us get there?

I. NO SUBSTITUTE FOR KNOWLEDGE OF THE CASE

A. Go where the action is.  Knowledge will come to you.
1. Visit the scene (importance cannot be overstated)

a. Get a mental picture and flavor.
b. You always find a witness who can't wait to tell you a story.

2. Go to the prosecutor's office or the cops.
a. Something will occur - a conversation, a chart on the wall, an

investigator you know - you always learn something.

B. Live and breathe the file - - do more than just read the discovery file.
1. Sit in a quiet place and meditate over - - inhale - - each police report, medical

record, etc.  Even in a simple case, spend hours making the file create word
pictures in your mind's eye.

2. Repeat the process as the trial progresses.  You will be amazed what jewels
will be found - - each time you vignette each piece of evidence.

II. CONCERNING DEMEANOR

A. The Lawyer
1. Keep yourself elevated to the level of the judge.  That is, the jury should see

you have the Court's respect (there are very few exceptions).
2. Be professional - the jury respects the teacher (same re: the teacher-witness).
3. The jury should see the judge rely on your judgment and wisdom.
4. The jury should see you command the respect of the court personnel (the

same people, by the way, who may deal with the jury).
5. The jury should see that in every situation you are honest and straightforward. 

Let them once believe you to be simply a talented trickster - or worse - and
you are finished.

B. The Human Being You Are Representing
1. Having the client OUT ON BAIL is advantageous beyond measure.
2. Forget the theory, in practice the jury always knows when the client is in jail.
3. It is highly prejudicial for a juror to be reminded that your client "needs" to

be kept in jail during the trial.
4. As a general proposition, your client must dress and carry him/herself

consistent with those conventions that your jury will associate with honesty,
peacefulness, and the mainstream.  Put simply, this means conservatively. 
The average juror would have a totally different reaction toward a banker
wearing a sweat shirt and jeans instead of a conservative blue suit.  We're
concerned with salesmanship, not whether it ought to matter.



III. BECOME THE JURY'S TEACHER

A. The psychological dynamics of the teacher-student relationship, involving trust and
admiration, gives you a great advantage over the lesser relationship of lawyer-juror.
1. Applies to the witness who becomes teacher - - e.g., use of pointer and easel.
2. Somewhere - opening, voir dire, summation - "explain" the adversary system

(to your advantage, of course!).
a. Small touches, like candidly admitting you are no less biased than

your biased adversary, show you to be honest, self-effacing and
reliable - a breath of fresh air in most courtrooms.  At the same time,
you will not hear the prosecutor object as you appear to be touting the
jury off placing any reliance in the opinion of your, non-objective
advocate.

b. E.g., "In his opening statement, the prosecutor told you he will ask for
a verdict of guilty, even before hearing any cross-examination or any
defense witnesses.  That's not wrong; it's part of what we call the
adversary system.  Just as I work for the accused, he works for the
prosecution - and hopes to win."

c. Notice that which might have drawn an objection is said last,
following an apparently harmless introduction.  The above example
might not succeed if your point (the ADA wants to win) came first.
(1) "Speaking backwards" is the phrase I have coined for this

concept which, though doubtless used unconsciously by
many, I have not seen named or recognized.

(2) "Speaking backwards" may be effectively employed in many
areas, including comments ("instruction"?) on the law.

B. There ain't nothin' simple.  Examples:
1. In post verdict statements, jurors said they were offended by the judge and

defense attorney because the defense attorney was permitted to ask leading
questions of prosecution witnesses while the prosecutor was not.  The jurors,
unaware as to who had the right to cross-examine and when, perceived
unfairness.

2. A jury, acquitted because they believed the knife in evidence must have
belonged to the arresting officer because they found his initials scratched into
it.  They did not understand that the cop scratched his initials on the knife for
chain-of-custody and identification reasons.

3. REMEMBER: Everything has to be explained.  Take nothing for granted.
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IV. DIRECT EXAMINATION OF ACCUSED

A. Traditional method
1. Take plenty of time.
2. Make your client human.

B. A path less traveled: "Hit and Run" presentation of accused.
1. A direct calculated to thwart effective cross in some special situations.

a. You heard the witness testify that you shot and killed John Smith?
b. Did you in fact shoot or otherwise cause any harm to John Smith?
c. Did you even have gun with you that night?
d. Have you ever killed anyone in your life?
e. Your witness.

2. When to use.
a. Want to get accused off stand same day - be sure to start early.
b. When you calculate that the prosecutor lacks cross-examination skill

and expertise.
(1) Many prosecutors do not have the opportunity to often cross-

examine our clients.
(2) Many prosecutors sit and write, using questions on direct to

formulate cross - each of your questions is one more item the
prosecutor not only welcomes, but needs.

c. To prevent a "he opened the door" claim justifying admission of some
cannon ball previously ruled inadmissible "unless or until the
defenses opens the door" - particularly with a hostile judge lying in
wait for anything beyond a virtual waiver of examination.

d. Some witnesses do better - respond more credibly, forcefully,
spontaneously - under the pressure of cross-examination than direct.

V. CROSS-EXAMINATION OF PROSECUTION WITNESSES

A. Practical considerations
1. Start early in the day.

a. Jurors, witnesses and you are fresh.
b. Best calculated to avoid giving prosecutor overnight for redirect.
c. Even if you have to cut short the prior afternoon.

(1) "Judge, if I can have the time, I'll be able to organize and
thereby greatly shorten my cross from 5 hours to 1 hour".

(2) In any event, ask the one nasty question or series before the
overnight - or better, weekend - or even better, the long
holiday weekend - recess and save rest for when everybody is
fresh in the morning.
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(3) BEST OF BOTH WORLDS - The jury has a lengthy period
for this unfavorable impression to settle in.  How?  Try this:

Judge: Well we have just concluded the direct and I see it is 4:45.  Mr. Kelly does
this seem like a good time for a break and we'll start cross right after the July
4th weekend?

Mr. Kelly: That's fine Judge, we'll all be fresh then.  But would you mind if I just ask one
or two questions now, before we break?

NOW, CRISPLY - a brief taste of brutal murder, extortion, child porn, perjury, etc. - Of
course, there can be no redirect until you're through - no sooner than sometime next Tuesday.

2. NOTE: When your adversary's direct examination ends at the end of the
morning or the day, before adjourning to the next session for your cross,
always ask at least one question - any question - before concluding for the
session.  This formally closes the direct and commences the cross. 
Otherwise, the prosecutor, having reflected, e.g., over lunch, evening or the
weekend, may request continuation of his/her direct, "since the cross hasn't
actually begun yet."  Such a request is routinely granted.

B. Control the Adverse Witness
1. The first question is the question to yourself: Is this witness in fact lying or

telling the truth?
a. Truth often has its own special ring.  You may not want to hear such

music.
b. This may well determine whether you deal with the merits or more

collateral matters, like prior record, deal, preparation, etc.  In the case
of an expert, perhaps his/her fees and nature of his/her practice, rather
than expertise in issue.

2. Remember, this is not a grand jury investigation!  Remain focused: Where do
we need to go?  How will this witness get us there?

3. As Al Krieger says:  There are no questions on cross-examination.
a. Put the information you want the witness to concede in your

"question".  Your "question" is a declaratory statement in disguise. 
It only takes the appearance of an interrogatory by using the simple
device of adding, e.g., ".., correct?"  or "...., isn't that right?"
(1) Wrong: "How did you feel?"
(2) Right: "You were nervous, right?"

b. Sometimes, even better:
(1) "...am I right"
(2) "... I've stated the fact correctly, right?"
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(3) Better because in addition to the information you have
provided, your wisdom, knowledge, credibility, position,
what-have-you is being ratified or conceded.

4. But methodology should differ for pretrial hearing (when used as discovery
vehicle), because goal is different.  Comparison - hearing versus trial - of
cross-examination of the same witness on same subject.
a. Difference in purpose dictated by difference in method.

(1) Hearing:
(a) Purpose: discovery, learning.
(b) Method: short questions and long answers (avoid

knee-jerk objections, get it all in).
(2) Trial:

(a) Purpose: establish your points; get specific
concessions.

(b) Method: Long questions and short answers.
5. There are of course, exceptions to the general rule that the questions are long 

and the answers are short, i.e., "yes", "no".
a. Example: "The cop testifies about a purported statement of your

client - or of anyone else important - but in his/her report it is
perhaps:
(1) paraphrased, and/or
(2) written sometime after the event or
(3) nonexistent.

b. After some foundation questions - some may concern the hundreds of
complainants, witnesses and others this police officer speaks to and
gets information from, over the period of time which has elapsed until
this trial; others may concern the requirement or practice of keeping
certain kinds of notebooks and the rules concerning the creation and
maintaining of official reports;
(1) Det. Smith, would you tell the ladies and gentlemen of the

jury why it is you have been taught and today teach other
officers that, whenever possible, the exact words of a witness
should be taken down?

(2) ...why it is desirable to make notes as contemporaneously as
possible?  

(3) For fun, or to lay a foundation for introducing an autopsy
report, ask a medical examiner how many autopsies he/she
has performed or otherwise participated in the 2 year period
from the homicide to he date of his/her testimony.  The
answer may well be in the thousands (in New York State, one
to two thousand would be no surprise).  After this, getting
testimony about the absolute necessity for and reliability of
notes and reports and the shortcomings of naked memory
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easily falls into place.  BE CAREFUL: Do not rely on this in,
e.g., a notorious brutal murder of an infant.

C. Establish the witness is not NEUTRAL and is in bed with the prosecution - another
biased member of the team.  This is another opportunity to underscore the adversarial
nature of a system which deprives the defense of a level playing field.
1. Before trial, write a letter to the witness.

a. Tell him/her you have the responsibility of preparing the defense.
b. Acknowledge he/she will be agreeing to interviews with the

prosecutor to enable your adversary to prepare for presentation of the
prosecution's case.

c. Ask the witness to consent to be interviewed by you, at his
convenience, so you will be able to carry out your responsibility to
likewise prepare your client's defense.

d. Do this with all kinds of witnesses - cops, informers, anyone.  To
those beyond your contact, send the letter together with a cover letter
to the prosecutor, asking him to forward your letter(s) to the
witness(es).

2. This is a no-lose gambit.  Consider the possible outcomes:
a. The witness gives you an interview, or
b. The witness does not give you an interview, and on cross-

examination must say:
(1) The prosecutor never told him about your request, or
(2) The prosecutor told him either

(a) The witness does not have to talk to you or
(b) The witness ought not talk to you, and

(3) The witness chose to help the prosecutor prepare for his
responsibility, but denied you an equal opportunity.

D. CROSS-EXAMINATION OF EXPERT WITNESS: Discussed in Section XII.

E. SOMETIMES IT'S BEST NOT TO SHOW HOW SMART OR HOW GOOD
A CROSS-EXAMINER YOU ARE
1. Use a sniper's rifle, not a shotgun!

a. Demonstrating that you can effectively discredit any witness (even an
unessential one) depreciates and may well completely undermine your
excellent cross of the particular witness and testimony you need to
place in doubt.

b. Don't necessarily be more expert than the expert.  Better to appear a
slightly bright, slightly lucky "victim" of the expert's specialized
knowledge.  In other words, just like the jury.  Now you, on behalf of
everyone, capitalize on your "discoveries" as you cross-examine this
expert who begins to expose himself.  But the jury should discover
this just a bit before you do.

c. Don't beat up on the helpless - jurors don't like this.

7



d. Use the expert, or any other witness, as your supporter.  Using, but
not necessarily demonstrating, your expertise, get the expert to
"explain" all that good stuff you have been struggling to get the jury
to understand and believe.

e. EXCEPTION: Sometimes you need to show the jury you are
knowledgeable and credible in certain specialized claims you have
made.  Just as you sometimes put yourself and the jury together, here
put yourself and the expert together - part of the same fraternity or
community.  THUS:
(1) Q: Now, is that what we in the business call "rifling", Dr. X.
(2) Q: And while that might not mean anything special to the

jurors, those of us in the business would easily recognize that
not just as a shell, but specifically a shell which was ejected
upon the firing of a cartridge from a 9-mm semi-automatic,
isn't that so?

(3) Q: Would you please explain to these folks why we say that?

F. DON'T FEEL YOU HAVE TO ASK QUESTIONS
1. Resist the "Don't just sit there, do something" compulsion.
2. Sometimes better judgment requires "Don't just do something, sit there".
3. Just another application of "If it ain't broke, don't fix it."
4. General MacArthur was said to have avoided great damage to his troops by

bypassing many small islands containing enemy soldiers.  The decision not
to engage them effectively kept them isolated and inconsequential.

5. Don't shoot yourself in the foot; stay off thin ice.
a. It is often instructive, when the record is later read back, to see how

much damaging testimony was brought out, not on direct, but on
cross-examination.

b. If direct is weak - bypass it and don't, by dealing with the subject in
your cross, provide the opportunity for the prosecutor to strengthen
it in redirect.  Set the stage to object to "improper redirect" as to the
subject you carefully avoided on cross.
(1) It is "The Art of Cross-Examination"
(2) Not "The Art of Clarification"

G. TOO MANY COOKS
1. A special pitfall of multi-defendant trials

a. Co-counsel often undermine the carefully planned and artfully
executed cross-examination you designed to push precisely just up to
but not beyond a particularly limit.

b. This is the "That looked easy, let me do some too" syndrome.
c. Again - - this is not the art of clarification.  More is not necessarily

better.
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H. AVOID THE BREAK-EVEN QUESTION
1. Basic principle: Where do we want to go and how do we get there?
2. How will this help me get there?
3. Think: What is the best case scenario?  If I have the best day of my life:

a. what is the best possible answer?
b. the worst?
c. probable?

I. ONE QUESTION TOO MANY - Often asked for emphasis, I suppose.  Some
lawyers must think, if it sounded good on direct, it is more than safe and will get even
better with repetition.  One of the attractions of this approach is that it requires no
effort, talent or thought.
1. The time-honored classic example:

a. Q: So you testified that you didn't actually see my client bite the
complainant's ear off, right?  (Nothing seems safer and easier to this
school of cross-examiners than the plainly useless exercise of asking
for the repetition of what is already in the record.)

b. A: Yes, you're right, I only saw him spit it out.  (That is a break-even
question - the best you could have done was end up where you
started.  Note that destroying your client did not require the classic,
"Then what did you see?"  It's usually sufficient simply to tread near
the thin ice.)

J. AVOID THE KNEE-JERK QUESTION (like the knee-jerk objection)
1. Q: Now, you said in your direct that my client "scuffled" with the

complainant.  Now, isn't it a fact that only minutes after the event you told
Officer Jones that my client repeatedly and viciously punched the
complainant and then kicked him in the face after he fell from the blows?
a. No sense letting the witness get away with an inconsistency that the

rules say we can confront him with, right?  Wrong - consider the cost
of such a "benefit".

2. Again: Where do we need to go, and will this question help us get there?

K. LISTEN TO THE ANSWERS TO YOUR QUESTIONS
1. Would seem unnecessary to say - but quite the contrary is true.
2. Countless examples of attorneys, fixated on their own questioning agenda,

who let priceless opportunities pass unnoticed because they do not really
listen to the answers to this own questions.

3. As Darrow said, "great lawyers have three (3) ears and no mouth."

L. REFRESHING RECOLLECTION AND CONFRONTATION WITH PRIOR
INCONSISTENT STATEMENTS AND TESTIMONY - a hybrid method.
1. Normal: Show prior statement and ask classic recollection questions.
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2. Normal: Read verbatim witness' prior questions and answers from transcript,
following with the required formula, i.e., Q: Were you asked this question
and did you give this answer?

3. An interesting but delicate hybrid - Refresh recollection with prior testimony
and ask the witness:
a. "Please tell these folks what you said when you were asked that

question - perhaps this document will help you recall."
b. This is very powerful

(1) The jurors now not merely hear the prior inconsistent
statement, but actually experience the witness saying it.

(2) With this method you need not worry about whether the jury
will recall what was read to them; they heard the witness
himself say it.

c. Sometimes more easily done when you first place the prior statement
into evidence.  Now the witness is simply reading what is already
admitted into evidence.

d. Your ability to use this method may be affected by the judges "strike
zone" - his/her flexibility in applying rules of evidence.

M. TOPIC OF "REHEARSAL" - shedding light on the sausage-making nature of the
witness preparation game.
1. Really a particular application of the jury education process.
2. We will expose as clever legerdemain what is being passed off as legitimate

preparaton.
3. Later in summation you will explain to the jury that, but for your efforts, they

would have been "fooled" into thinking they are observing a process that in
fact existed in appearance only.

4. The prosecutor wants the jurors to believe they have observed the following:
a. A prosecutor presents a question to the witness.
b. The witness listens to the question and takes it in.
c. The witness reacts to the question.
d. The witness applies his/her mind to the question and deals with it.
e. The witness calculates his/her response.
f. The witness puts his/her response in his/her own words.
g. The answer given resulted from the dynamics of the above"process"

which took place in the jury's presence during the relatively short
period of time the jury "observed" to be available.

5. In order to do their job, the jurors must, by observing the witness' demeanor,
determine: does the witness seem uncertain or evasive, is the witness hostile
to the accused's position, does the witness easily recall clearly what s/he is
asked about, does the witness look you in the eye, etc.?
a. The judge is going to instruct them as to exactly this, reminding them

to "use your everyday experience".
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b. Expect your adversary, in summation, to point out how well the
witness fared against your great skills and experience in cross-
examination as "the engine of truth".

6. Undermining this false appearance.
a. Establish how many times the witness spoke with members of the

"prosecution team".
b. This often includes weekends, nights and holidays.
c. Perhaps an unused courtroom was even used in "dress rehearsal".
d. Establish that each report, grand jury transcript, was used or at least

present.  (The grand jury presentation itself necessarily involved a
similar, albeit, abbreviated process.  Bring this out too.

e. Do the arithmetic - e.g., Twice each week for the last 2 months = 16
days X average of 4 hours/day = 64 hours – and it could have been
more, right?

f. During these 64 hours of preparation - call it "rehearsal" if the court
will allow it (watch the "strike zone") - what took place was
essentially questions and answers, right?

g. By the way, would it be fair to say that you were already familiar with
the questions the ADA asked you today?
(1) In fact, you didn't hear any questions today you didn't hear

before, correct?
(2) And you had given answers to those questions before, right?
(3) Were any of your answers to those questions today different

in any way from the answers you gave during your
preparation/rehearsal sessions?

(4) Q: An in the 64 hours that you were asked questions, during
the days, nights, and weekends you told us about, would it be
fair to say that you heard at least some of the questions more
than once?  Even 5 or 10 or in some cases perhaps 20 times
or more?

(5) Q: Were your answers always the same or did some of your
answers change as the process went on?
(a) Note: There is no good answer here.  Either the

witness
i) repeated and re-repeated the same responses

or 
ii) the process was designed to change answers to

key questions from the original (unknown to
us) to the final product.

(b) Thus, the evaluation of this witness' testimony under
the standards to be given by the judge has been made
impossible by your adversary, who - the jury may
recall - wants to win.
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h. The variations on this theme are many.  Your object is educate the
jury that:
(1) The truth finding process the jurors thought they were in a

position to observe in order to carry out their duties DID NOT
take place here in the courtroom - if at all.

(2) What they saw was a polished final product designed by an
expert to appear to inexperienced laymen to be the process
they took an oath to evaluate.

N. PHYSICAL APPEARANCE AND PRESENTATION OF THE WITNESS -
Exposing the Charade
1. An example: Miguel Jose (fictitious) 

a. In real life
(1) Tough looking rogue
(2) Speaks a very vulgar Spanish
(3) Dresses like those we are conditioned to fear.

b. In court
(1) Dressed up and groomed like a sailor on leave to his sister's

wedding.
(2) The jury hears his testimony through the mouth of a very

pleasant and likeable interpreter who speaks extremely
genteel English, and even adds affable body language.

c. Your job: Show the jurors
(1) They never saw or heard the real Miguel Jose.
(2) To carry out their duty, observing and knowing the real

Miguel Jose is essential.
(3) The prosecutor, an experienced professional, has used his/her

skills, experience, training and resources to disguise the truth
and present a cleverly fabricated product.

(4) The real Miguel Jose - perhaps use an enlarged old mug-shot
(be imaginative).

(5) Of course, proper foundation must first be laid for the
introduction of such a photo.
(a) Q: At the time of the events you've testified about,

you did not wear a suit and tie as you do today?  Hair? 
Jewelry?  

(b) Q: You appeared as you do in Def. Exhibit "A", right? 
Def. Exhibit "A" is in fact a photo of you taken during
that time and is a fair and accurate representation of
how you typically dressed and looked, correct?
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O. TOPIC OF "THE DEAL" - another fraud which must be exposed.
1. Show the jury that "the deal" is not the same as the deal letter (cooperation

agreement); the gov't will claim it is.
a. Remember: It's what the witness believes or hopes may happen that

counts - his state of mind - Don't "correct" him with the letter.
b. The prosecutor will object, of course, arguing the witness is in error -

the letter correctly states the deal.  But the correct ruling is in your
favor; the witness is motivated by what he/she believes the deal to
be, not what it may in fact be.

2. Show the witness and his testimony are bought and paid for the prosecution.
a. Reasons for testimony

(1) less or no jail time.
(2) keep money, especially ill-gotten gains.
(3) make money - bounty.
(4) protect friends and/or relatives.
(5) other motivations, e.g., enmity.

b. Be careful: Better know all the reasons.  Don't get yourself into:
(1) I saw the light, reborn.
(2) Your client was going to kill me and my family.

3. ANALYZE THE DEAL LETTER
a. Show that it is a self-serving fraud - What we call "jury food".
b. Show the witness doesn't know what's in it or doesn't understand it.
c. It's a lawyer's document.

(1) Made by the prosecution.
(2) Negotiated by the witness' lawyer, like any other "deal"

d. Contains language making the prosecution the final arbiter of the
witness' value.

e. Show violations of the terms have not resulted in sanctions - i.e.,
other crimes, withholding information, perjury.

f. Show several deal letters in the case to be virtually the same.

P. Getting the Witness' Criminal History Before the Jury - Some Ingenuity May be
Required
1. Credibility

a. The familiar impeachment rules.
b. Use of some or much of a witness' prior criminal conduct may not be

permitted extrinsically or even on cross-examination.
2. "Bias" and "benefits" - more imaginative.

a. By its terms, a witness' deal is voidable at the prosecutor's discretion
absent full and complete disclosure to the prosecutor (and/or
probation department) of all prior criminal conduct.  Likewise, by
express terms, subsequent criminal activity is a deal breaker.

b. Thus, all criminal conduct may be exploitable as "bias."
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(1) Disclosed:
(a) value of "benefits" showered upon the witness.
(b) price prosecutor is paying for witness' testimony in

form of money and freedom.
(2) Undisclosed:

(a) what the witness is hiding from his/her benefactors
contrary to deal.

(b) what the prosecutor may have intentionally left out of
the deal letter.

(3) Subsequent:
(a) what the prosecutor has allowed the witness to get

away with.
(b) what the prosecutor holds over the witness' head.

VI. BATTLE OF VOCABULARY

A. The choice of particular words and phrases often influence the listener's perception. 
Sometimes this is intentional and conscious, sometimes not.  Democrats refer to the
"Democratic" party; Republicans say "Democrat" party.  For whatever reason,
"Democrat", used as an adjective, sounds less appealing than "Democratic".

B. Let us look at some of the choices in our business, and consider their positive and
negative impressions.

Prosecution Us Folks
Preparation Rehearsal
Alibi Explanation: elsewhere
Interview Interrogation
Debriefing Preparation, interrogation, rehearsal
Plea agreement Deal letter
Emolument, moiety Payment, cash
Cooperate with gov't. Make a deal
Come to an understanding Negotiate, haggle re: jail time
Cooperating witness Informer, Snitch
Informant Informer, Snitch
Testimony, narrative Story
New York State/U.S. Cops, prosecution; government
The People/Government Prosecution Team, prosecutor
The Defendant Accused, my client, Mr. Client
Victim Complainant, Complaining witness

C. NOTE:   Names certainly count.  Look at "RICO".  The acronym corresponds to a
statutory scheme, which was given a name containing words designed by the author
to have prejudicial impact: Racketeer Influenced and Corrupt Organizations.
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VII. MORE ON THE BATTLE OF VOCABULARY - watch your verbs.

A. In cross-examination.
1. COMPARE:

a. And at that moment what did you hear my client say?  with
b. What is it you claim you heard my client say?

2. COMPARE:
a. What did you do then? with
b. What is you say you did then?

B. In objecting before the jury
1. COMPARE:

a. "Objection, leading" or "Objection, form" with
b. "Objection, your Honor, the questions suggests the answer."

2. This is not a "speaking objection".

VIII. THINKING ON YOUR FEET

A. PROBLEM: the witness becomes obviously evasive, continually asks for you to
repeat your question, repeatedly claims not to understand.

B. SOLUTIONS:
1. Q: Officer, you are a college graduate, right?  You told us you have 20 years

experience as a detective and have taught classes at John Jay for the last 8
years, correct?  Now is it your testimony that you don't understand what I
mean when I ask whether you made your notes "contemporaneously?"

2. Q: Officer, are you able to hear me all right from where you're sitting?  Have 
you found it easier to hear and understand my adversary, Mr./Mrs.
Prosecutor, than to hear and understand me?

IX. HANDLING THE COURT

A. Be Respectful.  Even an extremely prejudiced and evil judge often will have the jury
eating out of his/her hand.
1. People have strong favorable presumptions about e.g., clergy, judges, etc. -

Err on the side of being too kind.  Better to be criticized for being too much
the victim rather than too much the heavy.

B. But there are exceptions...
1. Current events in every locale include some high-profile acquittals which 

many believe would have rightly been convictions but for the behavior of the
trial judge.
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X. WHEN THE JUDGE AND PROSECUTOR TEAM UP AGAINST YOU

A. This may be the best thing - perhaps the only thing - going for you.

B. Sometimes you just get killed.

C. But the jury may empathize with the human being you represent as the
underdog/victim.  Often juries have strong resentment of foul play - from any quarter.

XI. ATTACKING THE HEARSAY STATEMENT

A. Fed. R. Evid. 806:
1. What a hearsay statement, or ...[an admission by either one authorized by a

party-opponent, or an agent or servant of a party-opponent, or a statement by
a co-conspirator] has been admitted in evidence, the credibility of the
declarant may be attacked, and if attacked, may be supported by any evidence
which would be admissible for those purposes if declarant had testified as a
witness.  Evidence of a statement or conduct by the declarant at any time,
inconsistent with the declarant's hearsay statement, is not subject to any
requirement that the declarant may have been afforded an opportunity to deny
or explain.  If the party against whom a hearsay statement has been admitted
calls the declarant as a witness, the party is entitled to examine the declarant
on the statement as if under cross-examination.

B. Methods:
1. Prior convictions.
2. Prior inconsistent statements
3. Perception and memory.  Includes declarant's ability to perceive.
4. Communication.  Includes declarant's ability or perhaps even likelihood to

have used such language.
5. Predisposition (bias, prejudice, motive, interest, corruption).
6. Reputation for truthfulness - a very interesting device.

C. Other Applications:
1. Against information relied on by an expert witness (even when not in

evidence).
2. Impeachment of children (as absent witnesses).
3. Rehabilitation - reputation of declarant.
4. Rule 806 allows you to call the declarant as a witness and use cross rather

than direct-examination.
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XII. CROSS-EXAMINING THE EXPERT

A. How to approach/handle the witness.
1. Appraising - "sizing up" - the witness.  Decide appropriate general approach

using guidelines applicable to any witness; 
a. Is witness telling truth or lying?
b. Where are witness' or case's weaknesses?  Where am I going and how

can this witness help me get there?
c. Would I be better off without the personal appearance of this witness

altogether, i.e., stipulate to witness' testimony?  Pass on cross?

B. Obtain (well in advance if possible) expert's resume' and writings.  Of course,
carefully examine and investigate same.
1. Perhaps use subpoena or have a colleague ask for this information under

guise of potentially hiring witness.  Get transcript of a prior proceeding.
2. Fed. R. Crim. P. 16(a)(1)(e) Expert Witness:

a. "At the defendant's request, the government shall disclose to the
defendant a written summary of the testimony the government intends
to use under Rules 702, 703 or 705 of the Federal Rules of Evidence
during its case-in-chief at trial.  This summary must describe the
witness' opinions, the bases and the reasons therefore, and the
witness' qualifications.

b. Remember to include this in your motions.

C. Choices of Cross-examination methods:
1. Destructive cross:

a. Subject matter of witness' expertise - examiner must have sufficient
expertise.

b. Conditions under which "scientific" process was employed fall short
of scientifically acceptable standards.  E.G., handling and maintaining
of alleged drug money to which a trained dog reacted.  Ask for
preliminary hearing.

c. General or incidental; allows cross-examiner to avoid area of
expertise.  The lesson given standing on one foot: Don't ask the
psychiatrist nuttin' about psychiatry, Buddy."

d. Qualifications.
(1) Subject not recognized, regulated or licensed by the state or

government; contrast, e.g., massage parlor, accountant,
private investigator.

(2) Often nature, quality and intensity of course training is
exaggerated.

(3) Recency, currency.
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(4) Occasionally credentials are exaggerated or not as relevant as
may first blush appear: chemist doctorate may be in
education, not chemistry; handwriting expert's bachelor of
science degree, rattled off in direct testimony in a list of
credentials, may be in accounting.

e. When applicable - Your field is not recognized as an exact science;
in the end it's only an opinion, after all.

f. Fees.  Often involves obvious evasive and dissembling.
g. Nature of witness' practice. E.g., psychiatrist who makes a living as

a witness, and not as a practicing physician - a hired gun who must
produce a particular product in order to survive.

h. Bias: e.g., member of police department, or history of depending for
his/her livelihood exclusively upon law enforcement work in general,
perhaps this prosecutor in particular.

i. Preparation: too little or too much.
j. Knowledge of nature and details of case on trial: too little or too

much.
k. Came into case after ultimate decision sought from the witness was

a foregone conclusion; testimony therefore predictable and obligatory.
l. Absence of written report or notes.  Often purposeful on part of

prosecutor to avoid turning over such prior statements and reports
pursuant to CPL §§240.30, 240.45 or federal rules: Fed. Rule Crim.
Proc. 16 and 18 U.S.C. §3500.  In such circumstances, when asked on
cross-examination, the witness cannot truthfully explain the absence
of such report or notes; thus, his/her answer may well seem dishonest.

2. Constructive cross. Even if he is a member of law enforcement, witness may
provide helpful truthful information; for among other reasons:
a. Witness may be sufficiently distanced from case (out of loop).
b. Witness may be more loyal to his/her scientific craft than to the

organization.  Often such a witness is more scientist than cop.
3. Combination - part destructive, part constructive.
4. Various techniques possible in the cross:

a. Straight-forward cross on the merits in the witness' field of expertise.
(1) Examiner must be sufficiently competent in the field to go

head-to-head with the expert.
(2) Do your homework; hit the books.
(3) Hire your own expert to tutor you (even if you do not use

him/her for testimony).
(a) In court: with you when prosecution expert witness

testifies and perhaps other parts of the proceeding. 
"Pulls your coat".
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(b) Out of court: teach you; point you to appropriate
authoritative writings; analyze and interpret
prosecution witness' writings.

b. Don't necessarily be more expert than the expert.  Better to appear a
slightly bright, slightly lucky "victim" of the expert's specialized
knowledge.  In other words, just like the jury.  Now you, in behalf of
everyone, capitalize on your "discoveries" as you cross-examine this
expert who begins to expose himself.  But the jury should discover 
this just a bit before you do.

c. Use the expert, or any other witness, as your supporter.  Using, but
not necessarily demonstrating, your expertise, get the expert to
"explain" all that good stuff you have been struggling to get the jury
to understand and believe.

d. EXCEPTION: Sometimes you need to show the jury you are
knowledgeable and credible concerning specialized claims you have
made.  Just as you sometimes put yourself and the jury together, here
put yourself and the expert together - part of the same fraternity or
community.  Thus:
(1) Q: Now, is that what we in the business call "rifling", Dr. X.
(2) Q: And while that might not mean anything special to the

jurors, those of us in the business would easily recognize that
not just as a shell, but specifically a shell which was ejected
upon the firing of a cartridge from a 9-mm semi-automatic,
isn't that so?

(3) Q: Would you please explain to these folks why we say that?
e. General techniques for cross of non-expert still apply.

(1) Control of the expert can be extremely difficult but especially
necessary. Experts are extremely dangerous; improper
handling may result in a cross which is more suicidal than
homicidal.

(2) As with all witnesses, don't just ask questions - listen to the
answers; you may learn something and find an unexpected
fruitful avenue of inquiry.

(3) Keep witness "on the ropes" with whatever turns out to be
effective.  This may be a totally unanticipated area, e.g.,
unexplainable absence of notes or report; evasiveness about
fees, billable hours, records of same; failure to examine
relevant material; - whatever).  Don't rush on: You can get
back to your prepared battle plan after the judge says you've
over-used whatever this effective punch is, or you sense the
jury has tired of it.
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D. Some special rules of evidence of evidence applicable to expert witnesses.
1. Contrary to normal witness, expert, of course, may be asked for opinions.
2. May rely on and be cross-examined on items not admitted and, indeed, not

admissible in evidence.  Fed. R. Evid. 703.
3. "...opinion...is not objectionable because it embraces an ultimate issue..." Fed.

R. Evid. 704(a)
4. Experts not subject to exclusion-of-witnesses ruling.  Your expert is allowed

to listen to prosecution expert witness' testimony (and that of other
witnesses?).  He/she may be permitted to sit at counsel table (but whether to
take this opportunity may be a tactical decision).

5. Because of nature of the expert witness and the special treatment he/she is
accorded under the rules of evidence, the cross-examiner's control - while
more necessary than ever - may become extremely difficult.  Contributing
factors:
a. Witness may be highly educated or trained.
b. Witness is likely to be (literally) a professional witness fluent in the

favorable rules and agile in getting before the jury wheat he/she
wishes.

c. Dealing with underlying facts which may not be in evidence.
d. Testifying about conclusions and opinions, etc.
e. For reasons including the above, expect Court to allow the expert

witness great leeway in responses.  Experts are somewhat exempt
from "yes" and "no" limitations; permission to "explain" may be
expected.

f. Experts not subject to exclusion-of-witness ruling.

E. Learned treatises
1. Federal Rule of Evidence 803 (18) [hearsay exception] - permits admission

into evidence, not merely for impeachment.  Prerequisites:
a. Called to the attention of witness upon cross-examination, or 
b. relied upon by witness in direct; and
c. established as reliable authority by 

(1) the witness, or
(2) other expert testimony, or
(3) judicial notice.

d. NOTE: "...the statements may be read into evidence but may not be
received as exhibits."

e. Consider use of Rule 806 (impeachment of absent declarant).
2. New York Rule.  Common Law.  Not entirely clear?  If acknowledged as

authoritative by the witness, may be used to impeach, but not as evidence?
3. Chess move: witness who - to prevent a reading before the jury - claims not

knowledge of authoritative text, is portrayed as lacking basic knowledge in
his/her field of expertise.
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F. Query: After defense attorney's vigorous cross-examination attacking the prosecution
chemist's methodology, may the prosecutor on re-direct:
1. elicit the fact that the item was always available (and remains so even now)

for testing by the defense? and/or 
2. Invite the defense expert to test the item now?
3. Is this a shift in the burden of proof?

XIII. CONCLUSION

A. Remember how we began.

B. NEVER LOSE SIGHT OF OUR THRESHOLD QUESTION:
1. Where do we need to go? and
2. Will this witness, or this question, or this objection (or whatever) get us

there?

THANKS FOR INVITING ME TO SHARE SOME THOUGHTS! 

Ray Kelly

21


